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The intercourse of a man with a woman who is not his wife
is unlawful, and prohibited absolutely. When there is neither the
reality nor the semblance of this relation between the parties, their
intercourse is termed zina or fornication, and subjects them both
to the punishment of hadd Le., a specific punishment for vindicating
the rights of God.8

"A knowledge of the illegality, however," says the Fatawai
Alamgiri. is an essential condition to the infliction of the hadd. So
that if the person was not aware of it, the punishment cannot be
inflicted. And when there is a semblance of right, in some cases
even where it amounts to a doubt (fiction), punishment is avoided".

The 'Fatawai Alamgiri' goes on to add: "Semblance is of
several kinds: First, shubh fil fail, or semblance (doubt) in the fact,
also termed shubh ishtibah or semblance of assumption; which is,
when a person supposes that something is a proof of right which is
not so in reality". An instance of this is furnished in the case of a
man who imagines that the slave of his wife is lawful to him, because
he may make use of her services. "The benefit of this kind of
semblance or doubt is allowed only when the person who entertains
the doubt claims that he thought the intercourse to be lawfiil. If he
does so, he would be exempted from the hadd, but otherwise it
must be inflicted, because the intercourse is in reality zina
(fornication).

"Second, 'shubh fil mahal' or semblance in the subject, also
termed shubh hukmis (legal semblance) because there is some
actual proof of lawful right in the woman, though connection with
her may, for some reason, be prohibited. Regard is, therefore, to
be had to this semblance with reference to all persons, and its
establishment is not dependent on the conception of the offender
and his claim of legality for the connection is not positively zina.
An example for this is to be found in a marriage with the wife's sister,
whilst the first marriage is still subsisting.

"Third, shubh fil akd or semblance in the contract; and,
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